REPUBLIC OF BULGARIA

THE COMMISSION FOR PROTECTION OF COMPETITION
DECISION

No 161

Sofia, 19.02.2009 

The Board of the Commission for Protection of Competition:

CHAIRMAN:

Petko Nikolov

DEPUTY CHAIRMAN:
Redjeb Mustafa
MEMBERS:

Vessela Antonova
Elena Stoimenova
Maria Popova
Roumiana Karlova
Note-taking secretary Yordanka Uzunova
Having discussed at a closed sitting of the Commission on 19.02.2009 report No DZP-111/ 17.02.2009 submitted by Velichka Marinova and Ludmila Yordanova. 

Having regard to art. 55, paragraph 4 in relation to art. 8, item 14 of the Law on Protection of Competition

HAS ADOPTED A DECISION TO:
ENDORSE Rules on the access, use and storage of documents constituting production, trade or other secret, protected by law with the following contents: 

Rules on the access, use and storage of documents constituting production, trade or other secret, protected by law

І. GENERAL PROVISIONS


1. /1/ These Rules shall set out the terms and procedures for classifying, using and storing materials constituting production, trade or other secret protected by law, as well as the access of the parties and constituted interested third parties in the proceedings to the Commission on Protection of Competition’s file, without prejudice to the access to documents containing confidential information. 


    /2/ These Rules shall ensure transparency aimed at protecting the rights of the persons providing information during the Commission’s proceedings and the proper exercise of  the parties' right of defence. 


2. The persons providing information relevant to the Commission’s proceedings shall clearly identify any material, which they consider to contain production, trade or other secret protected by law. This requirement shall also be relevant to the materials seized during on-site inspections pursuant to articles 50-52 of the LPC and to any evidence submitted pursuant to art. 101 of the LPC.


3. The members of the Commission’s board, its administrative staff and any external experts appointed by the CPC to perform an expertise pursuant to art. 53 of the LPC, who have been granted access to information constituting production, trade, professional or other secret protected by law shall not disclose it in any form. 
ІІ. ENTITLEMENT TO AND SCOPE OF THE ACCESS
4. Аccess to file shall be granted to the parties and the constituted interested third parties in the proceedings under the LPC. 

Accessible Material 
5. The Commission on Protection of Competition shall grant access to all materials
 relevant to the proceedings. Access shall not be granted to materials constituting production, trade or other secret protected by law pursuant to the LPC, and the Commission’s internal documents. 

6. The Commission may find some of the material irrelevant to the subject matter of the proceedings and decide to return it to the persons who have submitted it. This material shall therefore cease to constitute part of the file. 

7. The following information shall not be considered confidential: 

7.1. Information relating to an undertaking but which is already known outside the undertaking (in case of a group, outside the group), or outside the association to which it has been communicated by that undertaking;

7.2. Information that is publicly accessible or subject to publication;

7.3. Information that has lost its commercial importance, for instance due to passage of time. 
Non-accessible Material
8. Access shall not be granted to: 

8.1. Commission’s internal documents including: 

а) Documents prepared by the Commission’s board and/ or administration in relation with its proceedings in line with this Act (drafts, opinion papers, working groups reports, other reports, etc.); 

b) Correspondence between the Commission on Protection of Competition and the European Commission or the competition authorities of other EU member states; 

c) Correspondence between the Commission on Protection of Competition and other state authorities, incl. central and local government bodies, excluding materials (statements, information, etc.) obtained by the Commission in relation to a specific proceeding.
d) Correspondence between the Commission on Protection of Competition and the authorities of non-EU member states, incl. their national competition authorities, especially when there are agreements between the Community and a third country and/ or the Commission on Protection of Competition and a third country for non-disclosure of exchanged information; 

e) Other documents of the Commission’s board and/ or the administration relevant to its operations (§1, item 1 of the additional provisions of LPC).  

8.1.2. The restriction on access to internal documents does not prejudice the proper exercise of the right of defence of the parties and the constituted interested third parties to the proceedings, given their lack of evidential value for the identification of infringements of the LPC, and their non-binding nature for the parties. 
8.1.3. The Commission may grant the parties and the constituted interested third parties to the proceedings access to information and materials obtained from the competition authorities of other EU member states or from the EC, in so far as these are likely to be essential for exercising their right of defence. In these cases, prior to granting the access the Commission shall consult the respective authority or the European Commission to identify any information that might constitute production, trade or other secret protected by law 
8.2. The materials considered production or trade secret shall contain facts, information, decisions and data related to the economic activities, the preservation of confidentiality of which is in the interest of the rightful holders thereof, and for which the latter have undertaken appropriate measures. Examples of information that may qualify as production or trade secret include: technical and/ or financial information relating to an undertaking's know-how, methods of assessing costs, production processes, supply sources, quantities produced and sold, market shares, customer and distributor lists, marketing plans, cost and price structure, sales strategies, etc.
8.3. The materials containing other secret protected by law shall include information that is not subject to disclosure or whose disclosure is subject to special rules envisaged by legislation. Thus, the classified information is governed by the provisions of the Classified Information Act, and information containing personal data is governed by the provisions of the Personal Data Protection Act. 

III. CLASSIFYING INFORMATION AS CONFIDENTIAL
9. Any person, who submits or has submitted materials in the course of the  proceedings pursuant to the LPC, shall be required to identify which documents or parts thereof they consider production, trade or other secret protected by law in line with LPC and  should be classified as confidential. 

10. In their claim for confidentiality the persons shall substantiate the confidential nature of each document, which is part of the submitted materials, provide reasoning thereof and elaborate on how the disclosure of the information concerned could seriously harm them, their undertakings or employees. 

11. The claim for confidentiality may relate only to information provided to the Commission of Protection of Competition by the said person and not obtained through other sources. 
12. All materials provided for the purpose of and in the course of the Commission’s proceedings, shall be submitted also in a non-confidential version whereby all data, claimed by the person to be confidential shall be deleted. The deleted information shall be duly replaced by (...), and its contents shall be described shortly. In case all the provided information is considered confidential, a short summary of its contents shall be presented. 

13. The non-confidential version of the provided materials and the marked passages of deleted information shall be presented in a way allowing the parties to assess whether the deleted information is of any importance in relation to their right of defence and whether there are grounds to request the Commission to grant access to the confidential materials. 
14. If during the hearing by the Commission, the parties or the constituted third parties to the proceedings present new evidence in writing, it shall be submitted in a non-confidential version and in sufficient number of copies for all parties and constituted third parties to the proceedings. 
IV. USE OF CONFIDENTIAL MATERIALS BY THE COMMISSION
15. If a person providing materials in the course of the Commission’s proceedings fails to comply with the confidentiality requirements under Section III, the Commission may treat the materials concerned as non-confidential.  

16. If the confidentiality requirements under Section III have been met, the Commission may find that: 
16.1. the claims for confidentiality are well grounded and therefore the information will be treated as confidential; 

16.2. the claims for confidentiality are fully or partially non-substantiated and therefore the information shall not be treated as confidential; 

16.3. the materials are confidential, however, they are of significant importance to prove the alleged infringement; 

16.4. the materials are confidential, however, they are of significant importance for exercising the rights of defence of the respondent.
17. In assessing the cases under item 16.3. and item 16.4. the Commission shall take into consideration all relevant factors, including: 

17.1. the significance of the information for establishing the infringement, and its evidential value; 

17.2. the sensitivity of information (the extent to which the disclosure of this information might harm the interests of the person or undertaking concerned). 

18. /1/ In the cases under items 16.2. and 16.3., the Commission shall issue a ruling before granting access to the file to the parties and the constituted interested third parties to the proceedings.  

     /2/ If after obtaining access to the file the respondent concludes that a specific piece of confidential information is of significant importance for exercising their right of defence and wishes to get acquainted with it, they can lodge a substantiated claim thereof with the Commission. 

/3/ In the cases under paragraphs 1 and 2, the Commission shall issue a substantiated ruling, which shall be subject to appeal pursuant to art. 64, paragraph 2 and LPC. 

19. The Commission shall notify in writing the person who has provided the information. The Commission’s notification shall specify the period within which the person may provide non-confidential version of the documents containing the information concerned, which shall have identical evidential value with the original documents.

20. If the ruling under item 18, paragraph 3 has been appealed before the Supreme Administrative Court, the parties and the constituted interested third parties to the proceedings shall have access only to the non-confidential information until the Court passes a decision. 
21. When there are sufficient grounds to assume that disclosure of the identity of any person, who has given statements or has provided data for an infringement under the LPC may lead to significant adverse effects on his/her activity or on him/her as a person, the Commission shall take measures not to disclose his/her identity in accordance with a procedure set out in the internal rules, adopted by the Commission pursuant to art. 49, paragraph 3 of the LPC and shall grant access only to the non-confidential or summary versions of the information provided. 

22. The information classified as confidential by the Commission shall be deleted from the non-confidential versions of the Commission’s acts and shall be replaced by “..............”
V. GRANTING ACCESS TO MATERIALS
23. Access shall be granted to parties upon:

23.1. handing of rulings under art. 74, paragraph 1, item 3 and under art. 85, paragraph 2, item 2 of the LPC;

23.2. notification of the Commission’s decision under art. 74, paragraph 1, item 1 of the LPC;

23.3. notification of the Commission’s decisions under art.82, paragraph 3, items 1-3; 

23.4. receiving notifications under art. 94, paragraph 3 of the LPC.

      
24. Access shall be granted to the constituted interested third parties to the proceedings upon notification of the Commission’s rulings under art. 74, paragraph 1, item 3 of the LPC and under art. 85, paragraph 2, item 2 of the LPC.

     
25. Parties and the constituted interested third parties to the proceedings shall be granted access to the non-confidential version of the file, whereby all classified/ non-accessible information has been deleted.

26. Upon request by the parties and the constituted interested third parties to the proceedings the Commission shall grant them access to the file by inviting them to examine the file at the Commission’s premises.

27. In order to facilitate access to the file, the Commission shall provide to the parties and constituted interested third parties to the proceedings enumerative lists of the non-confidential documents constituting the Commission’s file as well as lists of the confidential materials in the file.

28. The Commission shall ensure access to the materials obtained during the investigation in their original form. If the Commission has commissioned a translator to verify a translation of documents, access shall be granted to the translation as well. The Commission shall not be obliged to translate documents submitted in a foreign language.
29. Access to file shall be granted pursuant to these Rules upon obtaining a signed declaration that the information thus provided would be used only for the purposes under the Law on Protection of Competition governing also the proceedings by the Commission. 

30. All materials considered production, trade or other secret protected by law pursuant to the LPC shall be kept in a separate folder marked “confidential information” in line with the Rules for administering documents at the Commission.

These Rules have been endorsed with decision No 161/19.02.2009 of the Commission for Protection of Competition in line with art.55, paragraph 4 of the Law for Protection of Competition and shall come into effect as of 23.02.2009. 

CHAIRMAN:

...........................

Petko Nikolov

DEPUTY CHAIRMAN:

.................................

Redjeb Mustafa

MEMBERS:

.............................

Vessela Antonova

...........................

Elena Stoimenova

...........................

Maria Popova

............................

Roumiana Karlova 
� For the purpose of these Rules the term “material” shall refer to all forms of information, regardless of the type of storage devices. This term shall refer to all paper or electronic documents as well as documents sent via e-mail. All types of electronic data storage devices currently available or that may become available in the future shall also be covered. 
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